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APPEAL NUMBER 0212

In tha Matter of the Chartered Professional
Engineers of Mew Zealand Asct 2002

AND

in the maiter of an appeal to the Chartered
Professional Englneers Councll pursuant to
Eection 35

Between

M C

Appellant

And

Mr D

Respondent
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Decision of the Chartered Professional Engineers Council dated 13 July 2012

Chartered Professional Engineers Council

1.

This is an appeal to the Chartered Professional Engineers Council (“the Council”) under the
Chartered Professicnal Engineers of New Zealand Act 2002 (“the Act”). The appeal is of a
decision by the Chair of an Investigating Committee of the Registration Authority dated 20
December 2011, in which complaints by Mr C (Appellant), against a Chartered
Professional Engineer, {\/1 s ]) (Respondent), were dismissed without being
referred to a full Investigating Committee. The complaint was dismissed under Rule 58 (d)
of the Chartered Professional Engineers of New Zealand Rules {No 2) 2002 (“the Rules"),
on the basis of Rule 57 (a) of the Rules that there was no applicable ground of discipline
under S21(1)(a) — (d) of the Act.

Mr C ié _ notice of appeal dated 4 January 2012 was received by the Council on 11
January 2012. Due to the lack of availability of legal advice over the holiday period, Mr

Ci requested a further 28 days to submit his appeal documentation. The Chair of the
Council, in his email dated 13 January 2012, agreed for Mr C to have until 14
February 2012 to submit his appeal. This being 28 days from the date that the notice of
appeal was received by the Council. The Appeal Panel has determined that the appeal
cannot be dismissed under S 35 (3) (b) for being received out of time.

The parties were informed by letter dated 27 February 2012 of the receipt of the appeal and
subsequently by letter dated 7 March 2012 of the appointment of an appeal panel
consisting of Mr Jon Williams as Principal, Dr Arthur O'Leary, Ms Jane Nees and Ms
Sharyn Westlake as members. The parties were informed of the timings required for
submission of additional information and responses.

The 7 March 2011 letter also proposed that following the receipt of all submissions and
responses the matter be dealt with on the papers. All parties were offered the opportunity
for a hearing to be held in person if required.

MrC - _{"equested an extension to the time frames. The new dates were issued to all
parties in a letter dated 19 March 2012.

MrC provided an additional submission detailing the grounds of his appeal on 4 April
2012. MrD: "' :responded on 11 April 2012.

In an email dated 17 April 2012 Mr C i requested an extension of the time from 27 April
2012 to 4 May 2012 to reply to Mr D's i response. In emails of 3, 4 and 23 May 2012
Mr Ce requested additional extensions of time. The response from Mr C was
received on 31 May 2012.
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8. Via email on 28 May 2012 the Panel requested confirmation from all parties that they were
happy for the matter to be considered on the papers. Confirmation was received on 29 and
31 May 2012. The Panel met in Wellington on 25 June 2012 to consider the appeal.

9. MrC's original complaint to the Registration Authority, dated 10 February 2010, was

in respect of geotechnical advice provided by Mr D which related to works
undertaken on the property owned by Mr C and Ms G at G Road
Wellington. In his complaint Mr C alleges thatMr D :

a. Failed to exercise due care in his work, uphold reasonable professional standards
and has been negligent in the advice provided; and

b. Failed to uphold the ethics and adhere to, the moral standards set by the profession
10. In his appeal Mr C j specifically alleges Mr v of the following:

a. Breaches of Rule 21 (1) (b) and (c) of the Act, namely breaches of the code of
ethics and performance of engineering services in a negligent or incompetent
manner.

b. That the Chairperson of the Investigating Committee erred in dismissing the
complaint under rule 57(a) of the Rules.

11. The background to the complaint is.

a. Inthe context of this complaint/appeal, the project at G Rd commenced
with geotechnical ground testing and design of retaining walls on the road reserve
above the existing dwelling. The scope was then extended to include lower
retaining walls and foundations for part of the dwelling. Finally the existing dwelling
was removed and foundation design was required for the new dwelling.

b. MrD. was originally engaged to undertake geotechnical ground testing and
provide options for retaining walls on road reserve as a part of a proposed drive
way above the house. A report was prepared based on site testing and an overall
site assessment that had been carried out by GNS.

c. As the scope of the project was extended Mr D/s _  scope was limited to the
design of the upper retaining walls (as above) and to provide geotechnical ground
testing as an input to the design of the lower walls. The structural design for the
lower walls and house foundations was by another party (subject to a separate
complaint/appeal).

d. As the work progressed and the existing dwelling was removed from site, the
ground conditions under the dwelling were seen to not match those indicated in the
geotechnical report that the structural design was based on. There was of man-
made fill found to be present that had not been expected.

e. This necessitated further geotechnical investigation, testing and structural redesign
of the foundations. The redesign resulted in both additional design fees and
additional capital costs.

f. As MrCo has not paid for the additional investigation and testing work, My
Dig  company , ACE Ld’ have refused to
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tssue compiiance documentation (PS4's) required by Wallington City Council for the
issuance of a Code Compliance Certificate.
g MrC alleges that Mr D -was negligent in falling to adequately take into

account the GNS report for the site and in providing advics that resulted in redesign
of the retaining/foundations when ground conditions undar the dwelling were
revealed. Mr C also alleges withholding of the P54 is unethical.

12. Rule 58 of the Rules raquires the Reglstration Authority to carry out an initial investigation
of the complaint in accordance with Rule 58 and eithar refer it to an investigating commiites
or dismiss on a ground in Rule 57.

13. When considering the dismissal of an appeal wa are bound by Rule 57 which as a whole
provides:

The Registration Authority may dismiss a complaint without referring it to an
investigating committee if the chairparsen of investigating committees decides under
tule 58 that—

(a) there Is no applicable ground of discipline under section 21{1)(a) to (d) of
the Act; or _

{5} the subjact matter of the complaint is trivial; or

(ba)  the alleged misconduct is insufiiciently grave to warrant further
investigation; or

ic) the complaint is frivolous or vexatious or is not made in good faith; or

{d} the person alleged i be apogrieved does not wish action to be taken or
continued; or

(e) the complainant does not have a sufficiant personal Interest in the subjact
matier of the compliaint; or

() an Investigation of the complaint is no lenger practicable or desirable given
the time elapsed sinoe the matter giving risz to the complaint.

14. We do consider that Rule 57(a) has a purposa and two examples lusTate this. If a
complaint was made that & Chartered Professional Englineer had libelled a complainant we
cannot see that there would be an applicable ground of discipline under which such a
complaint could proceed, Similarly, f there was an employment dispute betwaan a staff
mamber and & Chartered Professional Engineer there would most likely not be an
applicable ground of discipling. (Though we stress that each complaint must obviously be
assassed on its own facts).

15. The Chair of the investigating Committee dismissed the complaint for falting to mast the
reguirements of Rule 57 (a).

16. The Pansl considers that whilst thare may be no “substantiated evidence” of a breach of
521 of the Act, the nature of the complaint is such that it falls within 521 {0} and (¢) of the
Act. The Panel conglders that there was sufficient evidencs available to the Chair of the
Investigating Gommitiee that there were “applicable grounds” to consider that there may
have been a breach. Ag such the Panel considers that tha Chalr of the lnvestigating

Telephone +64 4 473 7835 Facsimile +64 4 473 7991 4/32 The Tarrace PO Box 3058 Wallngten New
Iacland



0 chartome
Frofessing!
‘ mmmrmn’m Engingars

Copinireit

Emﬁm W
Il

E\LHEW

Te kahut Hangohangs Haaie

Wil

Committee was wreng In dismissing the complaint under Rule 57(a}. The complaint should
heve been referred to an Investigating Committee.

17. In considering this Appeal the Panel has considered both the infarmation available to the
Chair of the Investigating Committes and subsequent information provided hy all partias,

18. Appeals to the Councit are by way of rehaaring (section 37(2)). Wa are entitlad to confirm,
vary or reverss a decislon (ssction 37(5)(a)). We may make any decision that could have
been made by the decision autherity (section 37(5)(c). Following Austin, Nichols & Co Inc v
Stichting Lodastar [2008] 2 NZLR 141 we are entitled to take a different visw from the Chair
of the Investigating Committee, but the appellant carries the burden of satisfying us that we
should do s0.

18. Having come to the conclusion that the complaint should not have been dismissed under
Rule 57(a), we are bound to consider whether ths complaint should be dismissed for any
other reasons sat aut in Rula 57.

a. We immedialely discount subparagraphs (d), (&) and (f) as being groeunds for
dismissal as it is clear that My C i wishes to procead with the astion, has
personal interest in the result and it Is practicable to investigate the complaint.

b. We dismiss subparagraph (b). We do not considar that the subject matter of the
complaint s trivial. That implies something of very little importance or valug,
something insigniflcant. We do not think that the complaint falls into that calegory,

c. We dismiss subparagraph (ba). We do not consider that allegad misconduct is
insufficiently grave to warrant further invastigation. If the allagad breaches of the
Act and Rules were proved to be true then they would represent a serfous falling on
the part of the Engineer that could bring the profession into disreputa,

d. We dismiss subparagraph (¢). We do not consider that the complaint iz frivolous or
vexatious. Frivolous is a reference to a proceading that is not a sarious and proper
use of the complaint process (sae for example Fitzherbort v Achason ME21) NZLR
265). Vexatious is a refarence to impropriety such as a second attempt 1o complain
about a matter already deslt with (see for example Registerad Securities Ltg {in fig)
v Yales (1891) 5 PRNZ 68). 1t Is clear from the papers flad by Mr G thiat
thers is strong feeling that Mr D should have predictad the ground conditions
across the entlre site,

We therefore cannct dismiss the complaint under Rule 57 and nead to consider the
breach of 521 of the Act.

20. There are four grounds for disciplining a Chartered Professional Engineer in section 211):

(a) Conviction by any court of any offence punishabla by imprisonmant for a term of 6
months or more; or

(b} Breach of the code of athics; or
{c) Perfarmance of englneering services in a nagligent or lncompetent manner; or

(d) Mads or provided falss or misleading documantation or represaniations for the purpose
of obtaining registration,
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Clearly (a) and {d) are not relevant in this case,
21, Was the appellant negligent or incompetant?

a. The panel has considered both the Information provided Mr G and Mr
D . Ithas aiso considared the way in which the project has progressead with
varying changes in scops to reach its current state.

b. The starting point is to consldar what standard sets the benchmark for nagligent or
Incompetant behavior,

¢. We congider that incompetence is a more serious allegation than negligsnce. One
can be negligent without being incompetent, but it is highly unlikely that someons
who is incompetent is not also negligent.

d. Wedo not consider that MrD: was incompstant. His report of 11 July 2008
raferances the information contained in GNS report, supplements this by vn site
testing in the areas relevant to the scope of tha project et that time {upper retaining
walls on road reserve) and provides options for design salutions. As the scope of
the project grew MrD. ", . provided additional testing in areas relevant to the
Increased scope. The reporis issued contgined tha limitation that ACE (Hdbe
ratained to examing the site during foundetion preparation wark so that expoged
subsoil and actual sita conditions can be compared to the report assumptions. As
the site conditions were revealed, and found to be not in line with investigation
resulis, the structural engineer respensible for the foundation design brought this to
the attantion of the project manager (Ms G ). MrD was requestad to
undertake further testing underneath where the dveliing had besn. Tha tests were
vndertaken expediiousty and results provided to allow the revised design {o ba
completed. These actions are in line with expectations for someone in the
profession and are net the acts of an Incompetent engineer.

e, Wae do not consider that the standard of negligence that & Chartered Professional
Engineer is to be judged by is the civil standard as one might expect in a case
where a party pursues another for damages. In Complaints Commitiee of the
Canterbury District Law Society v W [2008] 1 NZLR 514 a full bench of the High
Court was called upon to consider an appeal from & Law Society Disciplinary
Committee. In that case the allegation against the practitionsr was framed under
section 108(3)(c) of the Law Practitioners Act 1082 and was that the practitioner:

.. has bean guilty of negligence or incompetencs in his professional capacity, and
that negligence or incompetencs hes been of such a dagree or so fraquant as to
reflect upen his fithess to practise as a barrister or soliciior or as to tend to bring the
prefession into disrepute..,

We see nothing in the evidence that indicates that Mr D has performed ina
manner that indicales that he is not fit to practice as an Enginser or would tend to
bring the profession inte disrepute. Therefors we consider that Mr D has not
bean nagligent,

We therefore conclutle that the aflegations of incompetence and negligence must be dismissed.

22. in respect of the spacific allegations of breaches of athics we note:
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a. There is no evidence that Mr D has not taken reasonable steps to safaguard
heaith and safely (Rule 43),
b. Theare is no evidence that indicates that Mr D has acted in a way that will
compromise tha environment (Rule 44),
c. Thereis no evidencethat MrD.  _ : acted without honesty, objsctivity or integrity
(Rule 45). The linking of issuing compllance documantation to the payment cf a fee
account Is & commerclal business decision and not an individual ethical one. The
shart form contract requires the parties to “attempt in good faith to resolve any
disputa by mediation”. Eilher party can starl the mediation process. The fallure of
Mr Dy to instigate the process is not & falling of ethics on his part.
d. As noted above Mr D " has produced designs geotechnical investigation

results for design parameters for designs of others that have been consented and
built. He has not misreprasented his competenca s a gestachniozl enginear {Rule
483,

e. Tha remaining Rules of Part 3 ara not relevant to this complaint.

We see no evidence that Mr D +has breached the Code of Ethics defined in Part 3 of
the Rules. We tharefore conclude that the aliegations of breach of ethics must be
dismiszed,

23. In summary we co not agras that this complaint shou'd have been dismissed by the Chalr
of the Investigating Committee under Rule 57(a). However, we are entitlsd under Section
37 {5) of the Act to make any decision that could have been made by the decision authority.
We decide in this case that the complaint should be dismissed undar Rule 60 (b} as there is
no avidence cf any grounds for discipline.

‘Outcoma
24, The appeal is declined. The complaint is dismissed under Ruls B80{b).

25. A copy of this desision which does not identify the parties may be publiched by the
Registration Authority.

Datzd this 13 July 2012

Mr Jon Williams

Principal y /{%ﬂ,ﬁ—?

Dr Arthur O'Leary T
i
i

Ms Jane Megs

Mg Sha esllake
Ms Sharyn Wesllake 2 5
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