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APPEAL NUMBER a./;a

In the Matter of the Chartered Professional
Engineesrs of Mew Zsaland Act 2002

AND

in the malter of an appeal t¢ the Chartersd

Professfonal Enginesrs Councl] pursuant to

Saction 35

Bretwaen

And

Mrtd Mg £

Appallant

Mr H and Mr 1 §

Hespondants
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Desision of the Shartared Profassionat Engineers Council dated 340 Aprif 2013

Chartered Professional Enginears Council

1

4,

&4

This is an appeal to the Charterad Professional Engineers Council ("the Councii®) undar the
Charterad Professional Enginesrs of New Zealand Act 2002 ("the Acl”). The appeal is from
a decision of a Chair of an Investigating Committes of the Registration Authority dated 4
December 2012, In which complaints by Mr & Myg & : .. (Appellants),
against two Chartered Professional Enginears, (A W\, and ' My S
(Respondents), were dismissed without being referred to a full investigating Committee.
The complaint was dismissed under Rule 58 {d) of the Chartered Professional Engineers of
New Zesland Rules (No 2) 2002 {("the Rules"), on the basis of Fule 57 (a) of tha Rules that
thera was no applicable ground of discipline under 821(1Xa) ~ (d} of the Act.

Mr and Mrs E ‘¢ | Notlce of Appeal and appeal documanis were received by the Coundil
on 168 January 2013, The Appeal Panel has datermined that the appeal cannot be
dismissed under 8 35 (3) (b) for being received out of time.

The parties wers informed by letter dated 28 January 2013 of the recelpt of the appeal of
the appointment of an appeal panal consisting of Mr Jon Willlams aa Principal, Mr Roly
Frost ard Mr Graham Shaw as membars,

A subseauent letter dated 15 February 2013 outlined the timing and process to be followed,
This letler also proposed that following the receipt of ail submissions and reaponses the
matter be dealt with on the papers. Al parties were offered the opportunity Tor & hearing to
be held in person ¥ required.

Confirmation was received on B Aprit 2013 that the Appeal could be heard on the papers.
The Panel met vig phone conference on 12 April 2013 to consider the appeal.

Mrand Mrs BEC ¢ original complaint to the Registration Authority, datad 24 October 2012
was i respect of the following:

a. The compliance with the Mew Zealand Bullding Code of the Fire Enginearing
dasign of an apariment develonment in Mt Mauganui,

b. The contanis of the affidavil provided by Mr S o the High Court of Mew
Fegland relating 1o a judgerment provided on the abligations of Mr and Mrs £
with respact to the purchase of an spartrnent in the ML Mauganui development,

e Thelavel of engagement that MrHe . _and Mr 81 ) had during the
construction of the apartimant project,

The complaint includes referances, links and attachmenis 1o a considerable volume of
additional information. The above points are the key subjacis of the complaint that relate to
Mr, M 7 arwd Mr. &,
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7. Inthelr Notice of Appeal Mr and Mrs & cover a wide range of issues. Some of these go
beyond the scops of the original complaint. However the Panel considers that the key
aspacts remain those nofed in lem & above,

8. The background to the complaint is.

a. MrH fand Mr. 8 (via the company they work for) were engaged as
Fire Enginaers by the developer of the project.

b. The Fire Engineering design was completed on the basis of a mix of Acceptable
Solutlon and Alternative Solution designs 1o the New Zealand Building Code. The
design was granted conseant by the Tauranga City Council, In the construction of
the design a number of fayout changes ware made. It is unclear from the
docurmentation available to what extent Mr. M and Mr. & N ware
consulted on the impact of each change. Towards the conclusion or the praject Mr.
H and Mr. visited the slte and provided advice on how to make
the changed design compliant with the consented dasign intent. A Producer
Statement Observation (P54) was issued by Mr H and Tauranga City
Council issued a Code Compliance Certificate deaming the project to be compliant
with the Building Code.

¢, Mr. and Mrs. E consider that the Fire Engineering design of the developmant
hag been compromisad by the changes made during construction. They allege that
Mr. H and Mr, 8 have acted in a negligent way in discharging their
dufies as Charltered Professional Engineers,

d. Tha relief sort by Mrand Mra £ includes:

I. A complete review by the Panel of &l documentation associated with the
project including visits to site,

il Confirmation that the building complies 100% with the New Zesaland
Building Act,

fil. Acomplete independent Fire Engineering evaluation of the bulldings

8. Some further context relating to the complaint, the process followed and the jurisdiction that
paned has is as follows..

a.  Mr. and Mrs. B engaged an indepandent Fire Englinearing company (Prendos)
to review the Fire Enginesring design and the Fire Safety aspecls of the completed
development. Their (Prendos') conclusion was that somes additional ‘justifications
and calculations” could have been provided, however both the original design and
the final developrment comply with the requirements of Bullding Code, The
installation of curbs and thresholds along the secondary escape path is noted as
potentially non-compliant. This could be debated 58 it is a secondary means of
gscape and has been signed off by Tauranga Sty Council,

b Mr B and Mr. & 1were engaged by the developar, not Mr. aad Mrs,
e . The getails of their confractusl engagement and scope of their services has
not peen provided. Howwselt Me Moo Jand Me 8 have compliad with
the requirements of their contract is nel in question in this complaint.
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¢. Firs Engineers are requirad to specify means of complianca and required asrvices.
Tha design and docurmentation for the implementation of their requiremant is by
other membars of the deslgn team (Architac!, Biructural Engineer, Bullding
Services Engineer).

d. The Panel has no jurisdiction over the actions of the Teiritorial Authorlty unless they
relate to the actions of a specliic Chartered Professional Engineer working for the
Authority.

e. The Pans! can only review the actions of Chartered professional engineers. it
cannot engage in the processes requestad in the relief sart by Mrand Mrs B in
ttem 8(d} above.

10, Rule 58 of the Rules requires the Registration Authority to carry out &n initlal investigation
of the complaint in accordanca with Rule 38§ and eithert refer it to an investigating committes
or dismiss on a ground in Rula 87,

11. When considering the dismissal of an appeal we are bound by Rule 57 which as a whols
provides:

The Registration Authority may dismfss a complaint without referring it to an
investigating commitiee if the chalrpersoen of invesiigaling commiltess decides under
rule 58 that——

)} there is no applicable ground of disciplineg under section 21{1)}a} to (d) of
tha Act; or

[{%}] the subject matter of the complaint is trivial; or

(ha}  the alleged misconduct is insufficiently grave to warrant further
investigation; or

G the complaint is frivolous or vexatious or is not made in good faith; or
g

{d} the parson alleged to he agyrieved doss not wish action to be taken or
continued; or

{e} the complainant does not have a sufficient personal interest in the subject
matter of the complaint or

{f) an investigation of the complaint Is ne longer practicable or desirabie given
the Hime elapsed sinca the matter giving rise o the complaint,

12. The Chair of the Investigating Commitiee dismissed the complaint for failing to mest the
requiremants of Rule 57 {a). Le. That thers ls no aoplicable ground of discipline under
saction 21{1)}{a} iv (d) of the Act.

13. I cm"mifsarmg this Appeaal the Fans! has considered both the information avallable to the
Chair of the Investigating Commiliee and subsequent information provider by all parties.

“14. Appesls to the Councll are by way of rehearing (section 37(2) of the Act). Wa are entitlad
lo confirm, vary or reverse a declston (section 87(5Ka)}. We may make any decision that
could have been made by the deciston authority {(section 37(5)c)). Following Austis,
Michels & Co Ine v Sfichiing Lodestar [2008] 2 NZLR 141 we are entitled to take & different
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view from the Chair of the Investigating Cortmittee, but the appellant carries the burden of
satisfying us that we should do so.

15. Bafore reviewing if the complaint shiould not have been dismissed under Rule £7(a), we are
bound to consider whether the complaint shouid be dismissed for any other reasons set out
in Rule 57.

a. We lmmediately discount subparagraphs (d), (&) and {f) as being grounds for
disrnlssal as it s clear that Mr. and Mrs B wish 1o proceed with the actlon, have
personal interest In the result and it is practivable to investigate the complaint.

b. We dismiss subparagraph (b). We do not consider that the subject matter of the
cornpialnt is trivial. That implizs something of very litte importance or vaiue,
something insignificant. We do not think that the complaint falis into that category,

c. We dismiss subparagraph (ba). We do not consider that allegad misconduct is
insufiiciently grave to warrant further investigation. If the alleged breaches of the
Act and Rules were proved to be true then they would represent a serious tfalling on
the part of the Englneers that could bring the profession into disrepute.

d. We dismiss subparagraph (¢). Wa do not consider that tha complaint Is frivolous or
vexatious. Frivolous is a referenca to a proceading that is not a serious and proper
use of the complaint process (sea for exarmple Fifzherbert v Acheson F821] NZLR
2G65). Vexeatlous is a reference to impropriety such as a second attempt to complain
about a matter already dealt with (sse for example Registared Securifies Lid {ir ficy)
v Yates (18091) 6 PRNZ 68). Itis clear from the papers filed by Mr and Mes B
that there is strong feeling that Mr H 3 and Mr 8 should have taken a
far more proactive role during the construction of the project.

We therefore cannot dismiss the complaint under Rule 57 and need to consider the
breach of 821 of the Act,

16. Thera ere four grounds for disciplining a Chartered Professional Engineer in section 2101}

a. Conviction by any court of any offence punishable by imprisonment for a term of 8
maonths or more; or

b. Breach of the code of athics; or
¢. Performance of engineering services in a nagligent or incompaterd manner: or

d. Made or provided falsa or misleading documentation or representations for the
purpose of obtaining ragistration.

Clearly (8} and (d) are not relevant in this cose.
17, Were Mr M jand Mr S negligent or incormpetent?

a. The Panel has considered the information provided all parties. it has considered
the industry scceptad role of the Fire Engineer in the fire design of buildings.. it has
considered the consenting and review process cullined for this project and what is
considered the norm in the Industry,

b. The starting point is to consider what standard sets the benchmark for negligant or
incompetent behavior,
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¢, We consider that incompetence is a more serious allegation than negligence. Cne
can be negligent without being incompetent, but it is highly unlikely that someona
who I8 incompetent is not also negligent.

d. We do not consider that Mr M ~and Mr & ware incompetent, The Fire
Engineering design and construction ohservation services met the racquirements of
the Tarritorial Authorlty. They also met the expectations of the independent Fire

Engineer engaged by Mr and Mrs E These actions are in line with
expectations for someons [ the profession and are not the acts of incompetent
anginesrs,

e. We do not consider that the standard of negligenca that a Chartered Professional
Enginser is to be judged by is the aivil standard as one might expect in a case
where a party pursues another for damages. In Complaints Committee of the -
Canterbury District Law Soclely v W [2009] 1 NZLR 814 a full bench of the High
Court was called upon te considar an appeal from a Law Soclety Disciptinary
Committee. In that case the allegation against the practitioner was framed under
sgction 106(3)c) of the Law Pracliticners Act 1882 end was that the practitionar:

... hag been guilty of negligence or incompetence in his professional capacity, and
that negligence or incompatence has been of such a degree or so frequent as fo
raflect upon his fitness to practise as a barrister or solicitor or as to tend to bring the
profession into disrepute. ..

We see nothing in the evidence thet indicates that Mr H or Mr 8
have parformed in a manner that indicates that they are net fit ko practios as
Engingers or would tend to bring the prefession into disrepute. Therefore we
consider that Mr ki~ jandMr & have not been negligent.

We therefore conclude that the allagations of incompetencs and nagligence must be dismissad.
18. In respect of the specific allegations of breaches of ethics we note:

a. Thare is ho evidence that Mr M ard Mr & I have not taken reasonable
- staps o safeguard health and safety (Rule 43). Their design and subsequeant
changas recommended during construction are focussed on ths safety of the
building oceupants. The use of “Alternative Solutions” (as opposed to following the
“‘Acceptable Solutions”) is accepted in the New Zealand Building Code and is 2
normal industry practice. The implementation of ths on-going management plan for
the development is nol the responsibility of the Fire Engineers,

b, There iz no evidence that indicates that Mr He LandMrs have acked
in a way thal will compromise the envirorement (Rula 44),

¢. Thare Is no evidence that Mr H and WMr & acted withenit honesty,
objectivily or Integrity (Ruls 45).

d. MrHi - and Mr S hive produced design documanis and undertakan
slte reviews for the Fire Englneering related systems. Thay have not
misreproasertad their compatence as a Fire Engingers (Rule 48)

a. The remaining Fules of Part 3 are not relevant to this complaint,
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Wa see no evidence that Mr H and Mr & have breached the Code of Ethics

dafined In Part 3 of the Rules, We therafore congivde that the allegations of breach of
ethics must be dismissed.

19. In summary, there is no applicable ground of discipline under section 21¢1)a) to (d) of the
Act and we agres that this complaint should have been dismissed by the Chair of the
Investigating Committee under Rule 57(a). We are entitlad under Saction 37 (8) of the Act
‘o make any decision that could have been made by the decision authority. We dacide in
this case that the complaint should be dismissad under Rule 60 (b) as there is no evidence
of any grouads for discipline,

Dutcome
20. The appeal is declined. The complaint is dismissed under Rule B0{b).

21. A copy of this decision which does ot identify ihe parties may be published by the
Registration Authority.

Diated this 30 April 2013

Mr Jon Williams
Principal

Mr Roly Frost,;

Mr Graham Shaw U ) e
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